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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of %
MARI ON E. AND | RENE DAYTON )

For Appellants: Mrion E. Dayton

in pro. per.
For Respondent: Crawford H Thomas
Chi ef Counsel
Marvin J. Hal pern
Counsel
OPL NI ON

This appeal is nade pursuant to section 19059
of the Revenue and Taxation Code fromthe action of the
Franchi se Tax Board in denying the claims of Marion E.
and Irene Dayton for refund of personal inconme tax in the
amounts of $138.13, $267.67, $560.59, and $426.62 for the
years 1966, 1967, 1968, and 1969, respectively.

_ The question presented i s whether appellant
Marion E. Dayton, a ship captain, was a California resi-
dent durlnﬁ_the ears 1966-1969, inclusive, thereby
rendering his entire incone taxable.

Appellant lived in California at |east two years

before beginning his career as a ship captain. During the
yearsonappeal he was a nenber of the Masters, Mtes, and
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Pilots Uni on, pﬁ&ing dues to the San Francisco office at
t hat uni on. | of hisvoyages in this period began and
ended in San Francisco.

el lant owned a home in Fountain Valley, Oange
County, California, where he |ived with his wife and children
when Ke was not at sea. Appellant was in California for
about 102 days in 1966, 95 days in 1967, 108days in 1968,
and 114 days in 1969. H's personal effects end records
whi ch he did not take on his voyages were kept at the
Fountain Valley hone.

Appel I ant was registered to vote in California
and did vote here in 1968. He owned a car which was regis-
tered in California, and his only driver's |icense was
issued by this state. Wth his wife he nmaintained joint
checki ng” and savi ngs accounts here. He did not own any
property outside of California, and he did not have any
connection with any other state.

In the years at issue, appellants filed joint
California resident personal incone tax returns. Subse-
quently, appellants filed amended separate returns for
these sane years. In her return, Irene Dayton reported,
one-hal f of appellant's incone as a ship captain. In his
“ nonresident returns, appellant did not show any of his
earnings as a captain, Respondent regarded the anmended
returns as clains for refunds, and the subsequent dis-
al l owance thereof resulted in this appeal.

. Respondent contends that appellant was a resident
of California during the years in question because he was
domciled in California and was absent fromthe state for
only tenporary or transitory purposes. (Rev. & Tax. Code,

§ 17014, subd. (v).) Appellant does not deny that he was
domiciled in California, nor could he successfully do so
(Appeal of Bernard and Helen Fernandez, Cal. St. Bd. of
Equal., June' 2, 19/%1:_Appeal of Arthur_and Frances E.
Horrigan, Cal. St. Bd. of Equal., July 6, 1971; Appeal

of Walter W and lda J. Jaffee, fornerly Ida J. Reichenbach,
Cal. St. Bd. of Equal., July 6, 1971.) Appellant does,
however, contend that his-absences fromthe state were not
temporary or transitory, and that he therefore is not a
resident of California for income tax purposes.
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~ The term "tenporary or transitory purpose" is dis-
cussed in California Adm nistrative Code, title 18, regul ation
17014-17016(b), as fol | ows:

~ Whether or not the purpose for which an
individual is inthis State will be considered
tenporary or transitory in character will depend .
to a large extent on the facts and circunstances

of each particular case. It can be stated generally,
however, that if an individual is sinply passing
through this State on his way to another state or
country, or is here for a brief rest or vacation, or
to conplete a particular transaction, or performa
particular contract, or fulfill a particular engage-
ment, which will require his presence in this State
for but-a short period, he is in this State for
temporary or tran5|tor¥ ﬁurposes, and will not be

a resident by virtue of his presence here.

Al'though this regulation is framed in ternms of presence in
California, the sane exanples may be considered in determ ning
the nature of a domciliary's purpose when he is absent from:-
the state. (Appeal of Nathan H_ and Julia M, Juran, Cal. St.
Bd. -of Equal., Jan.,8 1968; Appeal of George J. Sevesik, Cal.
St. Bd. of Equal., Mar. 25, 1968,)

Appel lant's absences were occasi oned by his accep-
tance of particular contracts or engagenents to perform
services as a ship captain on a voyage by voyage basis.
Absence to performa particular contract or engagenent is
one of the chosen exenplars of tenporary or transitory pur-

-Fose. This board has held that the absence of a seaman

or the purpose of performng obligations of his enployment
contracts was of a tenporary or transitory nature on facts
very simlar to the facts in this case. (appeal of Bernard
and Helen Fernandez, supra; Appeal of Arthur _and Frances E.
Horrigan, supra; Appeal of VAITeér W, and |da J. Jalfee,
ormerly lda J. Reichenbach, supra.) Even v\,laere an absence
or purposes of enploynent is for an extended period it may
still be temporary or transitory. (appeal of Earl F. and
Hel en W. Brucker, Cal. St. Ed. of Equal., Jul'y 18, ;
Appeal)of Brent (. Berry. Cal. St. Bd. of Equal ., Mar. 22,
1971.

Appel I ant's reliance upon the éggeal of W.J.
Sasser, Cal. St. Bd. of Equal., Nov. 5, . 15 not well
placed. 'The issue in_Sasser was identical tOo the issue in
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this case, but the facts are readily distinguishable.
Although he was a domiciliary of California, Sasser was
unmarried, did not maintain a California. residence, owned
prcperty in another state but none in California, and in
general had very minor contact with California. The oard
noted that Sasser's entire life style was characterized by
an air of impermanence. Based on these facts, the oard
concluded that his absences were for other than temporary or
transitory purposes, hence he was not a resident for tax
purposes.

In view of all the foregoing, we conclude that
Marion E. Dayton was a California resident for income tax
purposes during the years 1966-1969 inclusive thereby
rendering his entire taxable income for these years subject
to tax.

P L — A

Fursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing theref or,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED,
~ pursuant to section 19060 of the Revenue and Taxation Code,
" that the action of the- Franchise Tax Board in denying the
claims of Marion E. and Irene Dayton for refund of personal
income tax in the amounts of $138.13,#$267.67, $560.59,
and $462.62 for the years 1966, 1967, 1968, and 1969,
respectively, be and the same is hereby sustained.

Done at Sacramento, California, this 6th day
of February, 1973, by the State Board of Equalization.

%’/f{/vz Z/()i . "y Member
(/ \;j;rda/é@’lg » Member

, Member

\

"Chairman

s Member

ATTEST.: //Z//Zwtéﬁ’, Secretary
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